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STATEMENT OF RELATED CASES 
 

In accordance with Rule 47.5 of this Court, counsel for Plaintiffs-Appellants 

states that there have been no prior appeals to this Court or any other court from 

the final judgment in this case, No. 06-760.  In addition, there are no pending cases 

known to counsel that will directly affect or that will be directly affected by this 

Court’s decision in this appeal.  

STATEMENT OF JURISDICTION 
 

Plaintiffs-Appellants, John R. Mildenberger et al. (the “Riparian Owners”) 

filed suit against the United States in Mildenberger v. United States, No. 06-760, in 

the United States Court of Federal Claims (“CFC”).  The Riparian Owners alleged 

causes of action for a compensable Fifth Amendment taking.  The CFC possessed 

jurisdiction over the suit under 28 U.S.C. § 1491(a). 

The CFC dismissed all of the claims at issue in this appeal.1  Judgment in 

accordance with RCFC 54(b) was entered on January 29, 2010.2   

The Riparian Owners appealed from the January 29, 2010 entry of judgment 

final order and timely filed their notice of appeal on February 12, 2010.3  This 

Court has exclusive jurisdiction to consider this appeal under 

28 U.S.C. § 1295(a)(3). 

                                                 
1 Mildenberger v. United States, 91 Fed. Cl. 217 (2010). 
2 Joint Appendix (“JA”) 76. 
3 JA 501–02. 
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STATEMENT OF THE ISSUES  
 

1. In Florida, riparian property rights include a right to be free from 
water pollution discharged by an upstream user.  Several other 
states likewise protect riparian rights against upstream pollution.  
But the trial court ignored Florida law, holding that the issue was 
“novel” and concluded that the riparian rights here are not 
constitutionally protected.  Did the trial court err in so holding? 
 

2. When the damages from a government action only gradually emerge, 
the owner may postpone a suit for a taking until the effects become 
stabilized.  Here, the permanent, irreversible results occurred in 2003–
2006 when the Corps rendered a “knock-out blow” to the St. Lucie by 
releasing unprecedented toxic discharges into the river.  And before 
that, the Corps’ promises to take steps to reduce flooding of the 
St. Lucie inhibited legal action.  Are these claims time-barred? 
 

3. This Court has held that “in order to assert a defense under the 
navigational servitude, the Government must show that the regulatory 
imposition was for a purpose related to navigation.”4  Here, the 
Government discharges polluted water from Lake Okeechobee into 
the St. Lucie through S-80, a structure that the Corps uses only for 
flood control and through which no boats can pass.  Did the trial court 
err in holding that the navigational servitude shields the Government 
from takings liability for these discharges? 
 

STATEMENT OF THE CASE 
 

The trial court got many aspects of this case right.  The court correctly noted 

that the “St. Lucie River is, by all accounts a national treasure.”5  The court further 

noted that the “long-term environmental consequences of defendant’s massive 

                                                 
4 Palm Beach Isles Assocs. v. United States, 58 Fed. Cl. 657, 664 (2003), aff’d, 
122 Fed. Appx. 517 (Fed. Cir. 2005), cert. denied, 546 U.S. 818 (2005). 
5 Mildenberger, 91 Fed. Cl. at 263. 
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discharges into the river are tragic . . . .”6  But the court had a flawed understanding 

of the law and facts before, leading to the wrong result.   

This case involves a physical taking the Corps’ repeated releases of polluted 

water from Lake Okeechobee into the St. Lucie River and Estuary—which have in 

recent years contained ruinously high levels of pollutants.  These releases have 

now permanently destroyed the water quality of the St. Lucie River.  And in turn, 

the Corps’ releases have destroyed the riparian rights of the homeowners along the 

St. Lucie. 

The trial court concluded that the takings issue before it was “novel” or of 

first-impression.  Nothing could be farther from the truth.  Florida courts have long 

stood behind the principle—as have many other states—that riparian rights are 

constitutionally protected, and include the right to be free from pollution.  Here, 

the trial court seemed to almost reach out to find an obscure thread from another 

case that has no conceivable application here—a case in which the court stated the 

holding applied only to beach restoration efforts.  The trial court applied that 

holding here concluding that the Riparian Owners possessed no constitutionally 

protected property rights. 

In addition, the trial court concluded that these takings claims are time-

barred, ignoring the facts showing that the water quality was not irrevocably 

                                                 
6 Id. 
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destroyed until the early 2000s, when the toxic levels in the water and the 

discharges were unprecedented.  Prior to this time, a takings lawsuit would have 

been premature.  In addition, the trial court ignored the many years in which the 

Corps repeatedly told the Riparian Owners that it intended to send the discharges 

from Lake Okeechobee elsewhere, making the Riparian Owners’ reliance on the 

Corps’ promises to alleviate the problem reasonable. 

Finally, the trial court held that the navigational servitude provides an 

absolute defense to takings liability in this case, ignoring that the navigational 

servitude does not apply here because the Corps’ discharges were for flood control 

purposes, and had nothing to do with navigation. 

STATEMENT OF FACTS 
 
 The Riparian Owners initiated this case by filing a complaint in the United 

States Court of Federal Claims on November 13, 2006.7  The Government filed its 

Answer on February 12, 2007.8  The Government then filed a motion to dismiss the 

complaint in part and for summary judgment in part on January 16, 2009.9  The 

Riparian Owners filed their response to the Government’s motion and a cross-

motion for summary judgment on March 16, 2009.10  On January 29, 2010, the 

                                                 
7 JA 93. 
8 JA 81 (Docket No. 9). 
9 JA 107. 
10 JA 85 (Docket No. 35). 
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court filed its published opinion11 and entered judgment in accordance with 

RCFC 54(b).12  

 “The St. Lucie River is, by all accounts, a national treasure.”13  The St. Lucie 

River and Estuary in southeast Florida were once one of the most biologically 

diverse areas in the nation, which “[a]s recently as 1998, . . . provided habitat for 

more than 4000 plant and animal species, including manatees, dolphins, sea turtles 

and a wide variety of fish and invertebrates.”14  The extraordinary biological 

diversity of the St. Lucie River and Estuary resulted from its unique history. 

 The St. Lucie River is 35 miles long and has two major forks, the North Fork 

and the South Fork, which converge near the city of Stuart and flow eastward in a 

wide, middle portion of the Estuary and then south to form the outer Estuary.15  

The water in the outer Estuary feeds into the Indian River Lagoon and the St. Lucie 

Inlet before traveling out to the Atlantic Ocean.16  Until the nineteenth century, the 

St. Lucie was a freshwater stream with no permanent physical connection to the 

Atlantic Ocean.17  In 1892, a consortium of private interests constructed the 

St. Lucie Inlet to provide a navigable connection between the Atlantic Ocean and 

                                                 
11 Mildenberger v. United States, 91 Fed. Cl. 217 (2010). 
12 JA 76. 
13Mildenberger, 91 Fed. Cl. at 263. 
14 Id. at 224. 
15 JA 281 ¶ 6. 
16 Id. 
17 JA 624 ¶ 7. 
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the Indian River Lagoon adjacent to the mouth of the St. Lucie River.18  The 

construction of the inlet and the resulting tidal flow of salt water into the St. Lucie 

River created a unique mixing zone that was home to thousands of species that 

cannot live in purely fresh water or sea water and thrive only in brackish water 

(water that is a combination of fresh and saline water).19 

  To provide just a few examples, this unique area boasted one of the most 

diverse fish populations in North America, and was home to nearly one-third of the 

nation’s West Indian manatee populations.20  The barrier islands and Estuary 

beaches provided important sea turtle nesting grounds.21  And with more than 145-

square miles of mangrove, coastal salt marshes, and seagrass habitat, the Indian 

River Lagoon was enormously productive, supporting a commercial fishery that 

contributed hundreds of millions of dollars to Florida’s economy each year.22  The 

1998 report referred to by the trial court summarized the extraordinary diversity of 

the Estuary, indicating that it was home to more than 4,000 plant and animal 

species, including manatees, dolphins, sea turtles, and seahorses, including the 

highest number of aquatic organisms of any Estuary in the United States.23  As a 

result, the St. Lucie Estuary and Indian River Lagoon were designated as 
                                                 
18 JA 624 ¶ 7; JA 619 ¶ 9. 
19 JA 280 ¶ 4. 
20 JA 223 ¶ 6; JA 271¶ 7. 
21 JA 223 ¶ 6; JA 271¶ 7. 
22 JA 271 ¶ 7. 
23 JA 223 ¶ 6. 
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Outstanding Florida Waters, Aquatic Preserve, and an Estuary of National 

Significance.24 

 Each of the Riparian Owners owns in fee simple one or more parcels of 

riparian land and related improvements, in most cases a home and a boat dock, 

located along the St. Lucie River and Estuary, the Indian River Lagoon, or the 

St. Lucie Canal (also known as the C-44 Canal).25  The Riparian Owners 

specifically chose to live along the River and Estuary to enjoy its unrivaled 

attributes by fishing, boating, swimming, and viewing wildlife from their homes 

and yards adjacent to the water.  According to John Patteson, for instance, “the St. 

Lucie River used to look beautiful, the fishing was great, and there were all kinds 

of wildlife to be seen.”26  John Mildenberger explained that he and his wife 

“purchased [their] property in 2002 with the expectation that [they] could use the 

St. Lucie River . . . for boating, swimming, fishing, water sports, and wildlife 

viewing.”27  Likewise, Mark Beatty “purchased and built [his] house on the 

St. Lucie River in order to fish, boat, and engage in water activities from [his] 

home . . . .”28  Paul Paré stated that “the River was once a great location for 

                                                 
24 JA 271¶ 7. 
25 JA 338–78.  
26 JA 354 ¶ 2. 
27 JA 356 ¶ 2. 
28 JA 362–63 ¶ 2. 
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fishing . . . [and] [i]n the past, I would waterski and swim in the river.”29  And 

Ann MacMillan indicated that she often “would enjoy fishing in the River” since 

“the river was teeming with fish, especially bait fish, tarpon, and snook.”30  

Robert Voisinet and his family would often “recreate at our dock” as well as go 

“wading, swimming, snorkeling, and waterskiing in the River.”31  Finally, Robert 

and Carol Baratta often enjoyed going into the River to “swim[], ski[], repair the 

dock, and work on our boat.”32 

 But that all changed between 2003 and 2006, when the levels of toxicity in 

the St. Lucie became so high, due to the U.S. Army Corps of Engineers’ (“Corps”) 

unusually high-volume discharges of polluted fresh water into the South Fork of 

the St. Lucie during those year.33  The toxicity levels were so high that the Riparian 

Owners could not even come into contact with the River water without risking 

serious, even life-threatening disease and infection.34  So for the first time ever, 

in 2005, the Martin County Department of Health judged the water unsafe for 

human contact and banned swimming, fishing, and other contact with the water in 

the River.35 

                                                 
29 JA 364 ¶ 2. 
30 JA 338 ¶ 2. 
31 JA 370–71 ¶ 2. 
32 JA 372 ¶ 2. 
33 JA 332–33 ¶ 68; JA 282 ¶ 11. 
34 JA 332–33 ¶ 68; JA 282 ¶ 11. 
35JA 332–33 ¶ 68; JA 282 ¶ 11. 
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 The Corps discharges polluted fresh water into the St. Lucie primarily to 

control flooding from Lake Okeechobee.36  In its natural state, the St. Lucie River 

did not connect with Lake Okeechobee.37  But in 1924 Lake Okeechobee was 

connected to the St. Lucie River by a 23.9-mile canal, the St. Lucie Canal, which is 

controlled by the Corps.38  The Okeechobee Waterway, which includes the 

St. Lucie Canal (C-44), became a federal project in 1937.39 

 The St. Lucie Canal (C-44) has floodgates at each end, which the Corps 

opens when it discharges 

water from Lake 

Okeechobee to the St. 

Lucie River and Estuary.40  

The S-308 structure (at 

arrow 1), is managed and 

operated by the Corps and 

controls the release of 

water from 

                                                 
36 JA 613–14; JA 617–19; JA 623. 
37 JA 270 ¶ 4. 
38 JA 294–95 ¶ 9; JA 616–17 ¶ 3. 
39 JA 616–17 ¶ 3. 
40 JA 294–95 ¶ 9. 

Map taken from JA 642 (arrows added).  An interactive version of this map is available at 
http://www.saj.usace.army.mil/Divisions/Operations/Branches/SFOO/DOCS/owwmap.pdf.  

1
  

2 
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Lake Okeechobee into the St. Lucie Canal (C-44).41  At the other end of the canal, 

where it joins the St. Lucie River, the Corps uses the S-80 structure (arrow 2) to 

discharge water from the C-44 canal into the south fork of the St. Lucie River for 

flood control purposes.42   

 Through its management and operation of S-308 (arrow 1) and S-80 

(arrow 2), the Corps regularly discharges large amounts of water from the St. Lucie 

Canal (C-44) into the South 

Fork of the St. Lucie River.43  

No boats ever use the S-308 

floodgates or S-80 floodgates 

(arrow A).  And the Corps 

releases a “very very small 

amount” of water for 

navigational use for operation  

of the locks (arrow B).44 

 One of the chief 

problems with the water that 

                                                 
41 JA 295–96 ¶ 12; JA 281–82 ¶ 8; JA 617 ¶ 4. 
42 JA 249–52 ¶¶ 22–27; JA 294–95 ¶ 9; JA 613, lines 14–18; JA 617–19 ¶¶ 5, 8; 
JA 628–29 ¶ 14. 
43 JA 295 ¶ 10; JA 270 ¶ 4. 
44 JA 294–95 ¶ 9; JA 613. 

Photograph taken from U.S. Army Corps of 
Engineers, Jacksonville District, St. Lucie Lock & 
Dam Fact Sheet, 
http://www.saj.usace.army.mil/Divisions/Operations/
Branches/SFOO/DOCS/FactSheet_StLucie.pdf (last 
visited Apr. 19, 2010) (arrows added). 

A 
B 
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the Corps releases from Lake Okeechobee into the St. Lucie is that it is highly 

polluted, particularly with sediments and excess nutrients such as phosphorus and 

nitrogen.45  The Corps flushes excess nutrients, such as phosphorus, from 

Lake Okeechobee into the St. Lucie every time it releases water through S-308 into 

the St. Lucie Canal (C-44).46  Because the St. Lucie Estuary is low in nutrients in 

its natural state, the Corps’ discharges of water that are exceedingly high in 

nutrients greatly interferes with the natural balance of the St. Lucie ecosystem, 

causing immense environmental damage.47   

 The damage caused by the Corps’ releases of polluted water from 

Lake Okeechobee into the St. Lucie did not go unnoticed over the years.48  And 

yet, as late as at least 1998, a report on the health of the St. Lucie indicated that the 

Estuary continued to maintain its extraordinary biological diversity, providing 

habitat for more than 4,000 plant and animal species.49 

 So Lake Okeechobee waters have become gradually more polluted over time 

and consequently the Corps’ discharges to the St. Lucie River from 

                                                 
45 JA 270 ¶ 4. 
46 JA 252–53 ¶ 28.  Note that the Corps’ discharge of polluted water into the 
St. Lucie is intentional, as the Corps could filter the water to remove the pollution 
or discharge it elsewhere.  JA 274–75 ¶¶ 15, 16. 
47 JA 223–24 ¶ 8; JA 270 ¶ 4. 
48 See Mildenberger, 91 Fed. Cl. at 237–38 (citing various newspaper articles and 
government reports). 
49 Id. at 224 (citing Gilmore Decl. ¶ 6 (JA 223)). 
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Lake Okeechobee have similarly become more polluted.50  Phosphorus, for 

instance, is exceedingly high in Lake Okeechobee and seven of the eleven highest 

loads of phosphorus inflow to the lake have occurred since 1995 and exceeded 

Okeechobee’s annual phosphorus loading goal by more than 300 percent.51  The 

result of increased pollution and the record-high levels of discharges in 2004 and 

2005 was a “knock-out blow” to the ecology of the St. Lucie from which it has 

never recovered and that many believe is now irreversible.52 

 For example, in 2004 alone the Corps discharged 190 billion gallons of 

highly polluted non-saline water from Lake Okeechobee into the St. Lucie River 

and Estuary, so that in September of 2004 the salinity levels dropped to nearly zero 

in the Estuary at the Roosevelt Bridge.53  That same month, for the first time, state 

environmental officials warned residents not to swim or fish in the St. Lucie River 

because of the high fecal coliform bacteria levels.54  This warning lasted nearly 

ten weeks.55 

 A number of Riparian Owners remember this period in 2004 as the 

beginning of the end for their use of the River.  Kevin Henderson, for instance, 

recalled that he continued fishing the River up until 2004, but he “eventually over 
                                                 
50 JA 272 ¶ 10. 
51 JA 253 ¶ 30. 
52 JA 272 ¶ 10; JA 246 ¶ 13; JA 286–88 ¶¶ 19–21; JA 472. 
53 JA 298–99 ¶ 17. 
54 JA 546–49. 
55 Id. 
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2004 and five and six just gave it up completely and ha[s]n’t fished at all” since 

then.56  Similarly, James Harter indicated that he caught fish every day off his dock 

up until September 4, 2004, but was unable to catch even a single fish in the 

St. Lucie after that day.57  And William Guy stated that in 2004 he spotted algal 

blooms behind his home for the first time.58 

 Algal blooms can be triggered by phosphorus concentrations above 50–60 

ppb.59  Lake Okeechobee’s phosphorus-rich conditions select for buoyant blue-

green algae species, such as Anabena, Microcystis, and Cylindro spermopsis.60  At 

high concentrations, these toxic algae species can kill even large animals, such as 

livestock and humans.61  The toxic cyanobacteria, such as Microcystis aeruginosa, 

that grow in Lake Okeechobee survive best in low salinity waters but release their 

toxins when they encounter salt water.62  In 2005, the Corps discharged 300 billion 

gallons of highly polluted water from Lake Okeechobee into the St. Lucie River 

and Estuary, creating an ideal environment for the harmful algal blooms of 

Microsystis that followed.63  As a result, health officials judged the water unsafe 

for human contact in 2005, and banned swimming, fishing, and other contact with 
                                                 
56 JA 552, line 25 to JA 553, line 4. 
57 JA 556, lines 7–11. 
58 JA 559, lines 9–18. 
59 JA 253–54 ¶ 31. 
60 Id. 
61 JA 254 ¶ 32. 
62 JA 226–27 ¶¶ 21–22. 
63 JA 301 ¶ 21; JA 282–83 ¶ 11; JA 226–27 ¶ 22. 
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the water in the River.64  On April 15, 2005, high fecal coliform bacteria levels 

forced another warning to avoid contact with the waterway.65  In June, the warning 

area expanded from Palm City to the Evans Crary Bridge and in July, “no 

swimming” signs were installed along the North Fork.66 

 The Corps’ 2005 discharges affected species other than humans as well.  

Oysters form oyster reefs within the St. Lucie Estuary that provide food and 

important habitat for 300 estuarine species including gastropods, crabs, sponges, 

fish, and birds, with up to 40 species living in a single, healthy oyster bed.67  As a 

result, oysters are considered an important indicator species, since their health and 

survival parallel the health and survival of the Estuary.68  Simply stated, without 

oysters, there are no oyster reefs to provide habitat for the hundreds of organisms 

that live within the reefs, a single one of which takes years to rebuild and 

colonize.69  A reduction in the salinity of the Estuary decreases the oysters’ ability 

to grow, reproduce, and make spat.70  The Corps’ 2005 discharges of polluted, non-

                                                 
64 JA 332–33 ¶ 68; JA 282–83 ¶ 11. 
65 JA 546–49. 
66 Id. 
67 JA 284 ¶ 14. 
68 JA 284 ¶ 15. 
69 JA 288 ¶ 21. 
70 JA 284–85 ¶ 17. 
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saline water into the River and Estuary caused an estimate 116 acres of live oyster 

beds to die because the salinity of the water was reduced to near zero.71 

 Low salinity levels due to the Corps’ 2005 discharges had a similar effect on 

sea grass habitat, which suffered a substantial decline adjacent to the mouth of the 

St. Lucie River in 2006.72  Without sea grass habitat, which takes years to grow 

back once destroyed, the communities of juvenile fish, various shrimps, crabs, and 

other crustaceans that rely on the sea grass habitat to survive are compromised, and 

the entire estuarine ecosystem is harmed.73  Historical and 2006 fish density 

estimates indicated that millions of fish were impacted by the loss of sea grass 

habitat within two to three miles of the mouth of the St. Lucie River, which had a 

catastrophic impact on regional fisheries.74 

Beginning in the 1950s the Corps:  (1) identified the nascent environmental 

damage its activities were beginning to have on the St. Lucie River; (2) admitted 

that the Corps’ actions were the source of the damage; and (3) promised to mitigate 

both existing and future environmental degradation.  Since the early 1950s the 

Corps made numerous efforts and made many promises to mitigate the damage to 

the St. Lucie.  These Corps mitigation efforts, combined with the healing power of 

nature itself, often ameliorated much of the environmental damage.  But in 2003–
                                                 
71 JA 282–83, 285–86 ¶¶ 11, 18. 
72 JA 225 ¶ 13; JA 283 ¶ 13; JA 274 ¶ 14. 
73 JA 283 ¶ 13; JA 224 ¶ 10. 
74 JA 274 ¶ 14. 
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2005, the Corps dumped unprecedented massive quantities of pollutants into the 

St. Lucie, overwhelming its natural processes and dealing the estuary a “knock-out 

blow” from which the River has not recovered—and it may never recover.75   

SUMMARY OF THE ARGUMENT 

 The trial court erred in granting the Government’s motion to dismiss the 

Riparian Owners’ claims alleging a physical taking of their riparian rights and for 

summary judgment as to these claims.  

 First, under Florida law, it has long been settled that “[r]iparian rights . . . are 

property, and, being so, the right to take it for public use without compensation 

does not exist.”76  In Ferry Pass Inspectors’ & Shippers’ Association v. White’s 

River Inspectors’ & Shippers’ Association, the Florida Supreme Court described at 

length the rights of riparian owners, which includes “the right to have the water 

kept free from pollution . . . .” 77  More than 70 years later, the Florida Supreme 

Court reiterated that Ferry Pass “set forth in detail the rights of riparian 

                                                 
75 JA 274–277; JA 282–83; JA 472. 
76 Thiesen v. Gulf, Fla. & Ala. Ry. Co., 78 So. 491, 507 (Fla. 1917); see also 
Walton County v. Stop the Beach Renourishment, Inc., 998 So. 2d 1102, 1111 (Fla. 
2008) (the Thiesen court rejected the notion that riparian, or “littoral,” rights “are 
subordinate to public rights and, as a result, could be eliminated without 
compensation”), cert. granted sub nom, Stop the Beach Renourishment, Inc. v. Fla. 
Dep’t of Envt’l. Protection, 129 S. Ct. 2792 (2009). 
77 Ferry Pass Inspectors’ & Shippers’ Ass’n v. White’s River Inspectors’ & 
Shippers’ Ass’n, 48. So. 643 (Fla. 1909). 
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owners . . . .”78  The trial court erred in failing to apply the recognized notion in 

Florida law that riparian owners have a cognizable right to, among other things, an 

unimpeded flow of water that is free from pollution.  In fact, as the Riparian 

Owners pointed out to the trial court, this proposition is well established as one of 

general applicability.79  

 Second, the trial court erred in failing to apply the law to the facts in this 

case.  Here, the ecological damage caused by the Corps’ discharges of polluted 

water into the St. Lucie has been gradual, sporadic, and (until the massive 

discharges of 2003–2005) periodically mitigated by the Corps’ efforts and by 

natural processes.  The trial court thus correctly held that the statute of limitations 

issue in this case is governed by the stabilization rule announced by the Supreme 

Court in United States v. Dickinson80 and refined by this Court in more recent 

cases such as Applegate,81 Banks,82 and, most recently, Northwest Louisiana Fish 

                                                 
78 Game & Fresh Water Fish Comm’n v. Lake Islands, 407 So. 2d 189, 191 
(Fla. 1981). 
79 E.g., Snyder v. Callaghan, 284 S.E.2d 241, 246, 248 (W. Va. 1981); Sundell v. 
Town of New London, 409 A.2d 1315, 1318–19 (N.H. 1979); Fenwick v. Bluebird 
Coal Co., 140 N.E.2d 129, 131 (Ill. App. Ct. 1957); McLaughlin v. City of Hope, 
155 S.W. 910, 911 (Ark. 1913); Doremus v. City of Paterson, 55 A. 304, 304–05 
(N.J. Err. & App. 1903); Platt v. City of Waterbury, 45 A. 154, 162 (Conn. 1900).  
See generally 93 C.J.S. Waters §§ 93–94 (Westlaw 2009). 
80 United States v. Dickinson, 331 U.S. 745 (1947). 
81 Applegate v. United States, 25 F.3d 1579 (Fed. Cir. 1994), cert. denied, 
540 U.S. 1149 (2004). 
82 Banks v. United States, 314 F.3d 1304, reh’g denied, 2003 U.S. App. 
LEXIS 10933 (Fed. Cir. May 16, 2003), cert. denied, 540 U.S. 985 (2003). 
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and Game Commission v United States.83  But the trial court failed to apply them 

here, erroneously holding that the statute of limitations had run against 

these claims. 

 Finally, the trial court erred in holding that the navigational servitude 

provides a blanket defense to takings liability in this case.  This case is squarely 

under the rule of United States v. Gerlach Live Stock Co.,84 in which the Supreme 

Court rejected the Government’s argument that riparian owners could not recover 

for the taking of their water rights resulting from the operation of Friant Dam 

because Congress had declared the entire Central Valley Project (of which Friant is 

a part) to be in aid of navigation.  Stating that “[t]he Government contends that the 

overall declaration of purpose is applicable to Friant Dam and related irrigation 

facilities as an integral part of ‘what Congress quite properly treated as a unit,’”85 

the Supreme Court went on to rule:   

[W]e need not ponder whether, by virtue of a highly fictional 
navigation purpose, the Government could destroy the flow of a 
navigable stream and carry away its waters for sale to private interests 
without compensation to those deprived of them.  We have never held 
that or anything like it . . . .86 
 

                                                 
83 Nw. La. Fish & Game Pres. Comm’n v. United States, 446 F.3d 1285 (2006), 
aff’d, 574 F.3d 1386 (Fed. Cir. 2009), cert. denied, 130 S. Ct. 1072 (2010). 
84 Gerlach Live Stock Co. v. United States, 339 U.S. 725 (1950). 
85 Id. at 735. 
86 Id. at 737. 
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 The Supreme Court thus rejected the Government’s argument—erroneously 

accepted by the trial court here—that “the relevant inquiry is not whether a 

particular element of a public project will further navigation, but whether the entire 

project is related to that purpose.”87  Here, because the Corps’ releases are for flood 

control purposes—and have essentially nothing to do with navigation—the 

navigational servitude does not bar takings liability.    

ARGUMENT 
 
I. Standard of Review 

 
This Court reviews the trial court’s grant of summary judgment and 

conclusions of law de novo.88  “Conclusions of law . . . are ‘subject to full and 

independent review,’ without deference to the trial court.”89  Summary judgment is 

proper if the evidence demonstrates that “there is no genuine issue as to any 

material fact and that the moving party is entitled to a judgment as a matter of 

law.”90  Therefore, in reviewing a grant of summary judgment by the trial court, 

                                                 
87 Mildenberger, 91 Fed. Cl. at 252. 
88 Anderson v. United States, 344 F.3d 1343, 1349 (Fed. Cir. 2003). 
89 Glendale Fed. Bank, FSB v. United States, 239 F.3d 1374, 1378 (Fed. Cir. 
2001). 
90 Long Island Savings Bank FSB v. United States, 503 F.3d 1234, 1243 (Fed. 
Cir. 2007) (citations omitted).   
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this Court draws justifiable factual inferences in favor of the party opposing 

the judgment.91   

This Court reviews the jurisdictional determination to determine if it was 

clearly erroneous.92  

  
II. The Riparian Owners’ riparian rights are property rights that support 

a takings claim 
 
 The Court has directed that a two-part test be used to evaluate whether 

governmental action constitutes a taking without just compensation.  First, the 

court determines whether the claimant has identified a cognizable Fifth 

Amendment property interest that is asserted to be the subject of the taking.93 

Second, if the court concludes that a cognizable property interest exists, it 

determines whether that property interest was “taken.”94  The court does not reach 

                                                 
91 Id. at 1244 (citing SmithKline Beecham Corp. v. Apotex Corp., 64 F.3d. 1531, 
1539 (Fed. Cir. 1995) (en banc)). 
92 John R. Sand & Gravel Co. v. United States, 457 F.3d 1345, 1353 (Fed. 
Cir. 2006) (citations omitted), aff’d, 552 U.S. 130 (2008). 
93 See Acceptance Ins. Cos. v. United States, 583 F.3d 849, 854 (Fed. Cir. 2009), 
petition for cert. filed, 78 U.S.L.W. 3396 (U.S. Dec. 29, 2009) (No. 09-771); see 
also Mildenberger, 91 Fed. Cl. at 240 (“Before determining whether a particular 
governmental action has effected a taking of private property requiring the 
payment of just compensation, a court must first ‘inquire into the nature of the . . . 
owner’s estate to determine whether the use interest proscribed by the 
governmental action was part of the owners’ title to being with, i.e., whether 
the . . . use interest was a ‘stick in the bundle of property rights’ acquired by the 
owner.” (quoting M & J Coal Co. v. United States, 47 F.3d 1148, 1154 (Fed. Cir. 
1995))). 
94 See Acceptance Ins. Cos., 583 F.3d at 854. 
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this second step without identifying a cognizable property interest in the 

first step.95 

 In this case, the trial court concluded that the Riparian Owners’ riparian 

rights did not constitute a cognizable property interest under Florida law and 

consequently did not reach the issue of whether the Corps’ dumping of billions of 

gallons of highly polluted, non-saline water into the St. Lucie effected a taking of 

their property.96  Because the trial court wrongly decided the legal issue of whether 

the Riparian Owners have a cognizable property interest, the case must be 

remanded so that the trial court can make a determination as to the second step of 

the analysis. 

 It has long been settled under Florida law that “[r]iparian rights . . . are 

property and, being so, the right to take it for public use without compensation 

does not exist.”97  Eight years earlier, in Ferry Pass Inspectors’ & Shippers’ 

                                                 
95 Id.; see also Mildenberger, 91 Fed. Cl. at 240 (the first step of this analysis is a 
“threshold inquiry”). 
96 Mildenberger, 91 Fed. Cl. at 240-47. 
97 Thiesen v. Gulf, Fla. & Ala. Ry. Co., 78 So. 491, 507 (Fla. 1917); see also 
Walton County v. Stop the Beach Renourishment, Inc., 998 So. 2d 1102, 1111 (Fla. 
2008) (the Thiesen court rejected the notion that riparian, or “littoral,” rights “are 
subordinate to public rights and, as a result, could be eliminated without 
compensation”), cert. granted sub nom, Stop the Beach Renourishment, Inc. v. Fla. 
Dep’t of Envt’l. Protection, 129 S. Ct. 2792 (2009). 
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Association v. White’s River Inspectors’ & Shippers’ Association,98 the Florida 

Supreme Court had described at length the rights of riparian owners: 

Riparian rights are incident to the ownership of lands contiguous to 
and bordering on navigable waters. . . . 

 
Among the common-law rights of those who own land bordering on 
navigable waters apart from rights of alluvion and dereliction are the 
right of access to the water from the land for navigation and other 
purposes expressed or implied by law, the right to a reasonable use of 
the water for domestic purposes, the right to the flow of the water 
without serious interruption by upper of lower riparian owners or 
others, the right to have the water kept free from pollution, the right to 
protect the abutting property from trespass and from injury by the 
improper use of the water for navigation or other purposes, the right to 
prevent obstruction to navigation or an unlawful use of the water or of 
the shore or bed that specially injures the riparian owner in the use of 
his property, the right to use the water in common with the public for 
navigation, fishing, and other purposes in which the public has an 
interest.  Subject to the superior rights of the public as to navigation 
and commerce, and to the concurrent rights of the public as to fishing 
and bathing and the like, a riparian owner may erect upon the bed and 
shores adjacent to his riparian holdings bath houses, wharves, or other 
structures to facilitate his business or pleasure; but these privileges are 
subject to the rights of the public to be enforced by proper public 
authority or by individuals who are specially and unlawfully injured.  
Riparian owners have no exclusive right to navigation in or commerce 
upon a navigable stream opposite the riparian holdings, and have no 
right to so use the water or land under it as to obstruct or unreasonably 
impede lawful navigation and commerce by others, or so as to 
unlawfully burden or monopolize navigation or commerce.  The 
exclusive rights of a riparian owner are such as are necessary for the 
use and enjoyment of his abutting property and the business lawfully 

                                                 
98 Ferry Pass Inspectors’ & Shippers’ Ass’n v. White’s River Inspectors’ & 
Shippers’ Ass’n, 48. So. 643 (Fla. 1909). 
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conducted thereon; and these rights may not be so exercised as to 
injure others in their lawful rights.99 

 
Florida courts have never receded from this statement of riparian owners’ rights, 

including the right to be free from water pollution.  Indeed, more than 70 years 

later, the Florida Supreme Court reiterated that Ferry Pass “set forth in detail the 

rights of riparian owners . . . .”100 

 Consistent with Ferry Pass, Florida courts have recognized that a riparian 

owner has a cause of action for pollution of waters adjacent to his or her property.  

For example, in Harrell v. Hess Oil & Chem. Corp.,101 a case involving a class-

action suit by riparian landowners seeking damages for alleged discharges of sand 

and silt into a navigable creek, the plaintiffs were owners of riparian rights in the 

creek.102  The plaintiffs there claimed that their riparian rights had been adversely 

affected by the defendant’s discharges of sand and silt into the creek.103  The court 

held that the plaintiffs’ assertion that the defendant’s acts had injured their riparian 

rights was sufficient to support a claim for relief.104 

 The Florida legislature has also codified many of the riparian rights detailed 

in Ferry Pass and later cases, such as the common-law rule that a riparian owner 
                                                 
99 Id. at 644–45 (emphasis added); accord Game & Fresh Water Fish Comm’n v. 
Lake Islands, Ltd., 407 So. 2d 189, 191 (Fla. 1981). 
100 Lake Islands, 407 So. 2d at 191. 
101 Harrell v. Hess Oil & Chem. Corp., 287 So. 2d 291 (Fla. 1973). 
102 Id. at 293. 
103 Id. at 295. 
104 Id. 
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owns to the line of the ordinary high watermark on navigable waters.105  The 

Florida statute defines riparian rights as “those incident to land bordering upon 

navigable waters,” and specifically including the “rights of ingress, egress, boating, 

bathing, and fishing and such others as may be or have been defined by law.”106  

The statute further provides that these riparian rights “inur[e] to the owner of the 

riparian land but are not owned by him or her.”107  Rather, “[t]hey are appurtenant 

to and inseparable from the riparian land.”108  This is consistent with the common-

law rule that riparian rights are “easements incident to the riparian holdings and are 

property rights that may be regulated by law, but may not be taken without just 

compensation and due process of law.”109 

 There is nothing particularly groundbreaking about the recognized notion in 

Florida law that riparian owners have a cognizable right to, among other things, an 

unimpeded flow of water that is free from pollution.  In fact, the proposition is well 

established as one of general applicability: 

Because a landowner’s riparian rights may involve not only the 
quantity of a stream’s flow, but also its quality, it is the right of every 
riparian owner to have the stream continue to flow through or by his 
or her premises in its natural condition of purity, and free from any 
contamination or pollution, such as would render it unfit for domestic 
purposes, manufacturing purposes, agricultural purposes such as 

                                                 
105 Fla. Stat. § 253.141(1). 
106 Fla. Stat. § 253.141(1). 
107 Fla. Stat. § 253.141(1). 
108 Fla. Stat. § 253.141(1). 
109 Brickell v. Trammell, 82 So. 221, 227 (Fla. 1919). 
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irrigation or the watering of stock, or swimming and bathing purposes, 
or which would be destructive to the fish therein, or cause it to give 
off noxious and unhealthful odors.  Thus, an upper riparian proprietor 
ordinarily has no right to pollute a stream.110 

 
 Consistent with Florida law treating riparian rights as easements, the general 

rule is that the 

right of a riparian owner to have the water flow pure and undefiled is 
what is termed a “natural easement” it inheres in the estate 
independent of the grant or prescription.  Such right is not conditioned 
on the actual beneficial use of it, nor may its owner be deprived of it 
by legislation.  An injury to the purity or quality of the water, to the 
detriment of other riparian owners, constitutes, in legal effect, a wrong 
and an invasion of a private right.111 
 

 As such, many States other than Florida have also recognized a riparian 

owner’s right to be free of pollution caused by an upstream owner,112 and at least 

five states have done so specifically in the context of a taking claim.113 

                                                 
110 93 C.J.S. Waters § 93 (Westlaw 2009) (footnotes omitted). 
111 Id. § 94 (footnotes omitted). 
112 See, e.g., Fenwick v. Bluebird Coal Co., 140 N.E.2d 129, 131 (Ill. App. Ct. 
1957) (“Every owner of land through which water flows either as surface water or 
in a stream, has the right to have the same flow in its natural state, which extends 
to the quality as well as the quantity of the water.  One who pollutes or 
contaminates the water is liable to those injured thereby.”). 
113 See McLaughlin v. City of Hope, 155 S.W. 910, 911 (Ark. 1913) (city’s 
violation, by construction of sewer system, of riparian owner’s right to flow of 
water in its natural state constituted a taking of private property for which 
compensation had to be made); Platt v. City of Waterbury, 45 A. 154, 162 (Conn. 
1900) (the pollution of a river by city sewers so as to destroy the value of property 
located on the river is a taking of private property for a public use requiring the 
payment of just compensation, no matter what the necessity); Sundell v. Town of 
New London, 409 A.2d 1315, 1318–19 (N.H. 1979) (riparian owners who sued 
town that operated sewage treatment plant that discharged nutrient-laden effluent 
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 The trial court here nevertheless refused to apply this unexceptional 

statement of controlling Florida law in Ferry Pass because these “ten words 

embedded within an extended passage in a 100-year old decision of the Florida 

Supreme Court” are supposedly obiter dictum.114  But the trial court failed to 

explain why this passage, extended or not, “set[ting] forth in detail the rights of 

riparian owners” in Florida should be accorded any less precedential value than the 

Florida Supreme Court’s discussion of such rights in the Walton County case, 

which the trial court incorrectly concluded was inconsistent with the rights asserted 

by the Riparian Owners in this case.115   

 In fact, the trial court’s reliance on Walton County is especially puzzling, 

given that the Florida Supreme Court expressly limited its holding therein to the 

facts of that case.  Indeed, after answering in the negative the certified question 

rephrased by the court as whether “the Beach and Shore Preservation Act 

unconstitutionally deprive[d] upland owners of littoral rights without just 

                                                                                                                                                             
into a brook could recover under takings law for damages caused by reduced 
enjoyment of lake waters); Doremus v. City of Paterson, 55 A. 304, 304–05 
(N.J. Err. & App. 1903) (riparian owners of land abutting a river could recover just 
compensation for the diminution of their property caused by pollution of the river 
by a city in draining sewage into it above their lands); Snyder v. Callaghan, 
284 S.E.2d 241, 246, 248 (W. Va. 1981) (the state’s approval of upstream 
construction work involving the introduction of foreign material into a watercourse 
constituted an infringement of riparian owner’s property interest for purposes of 
the state constitution). 
114 Mildenberger, 91 Fed. Cl. at 245–46. 
115 See id. at 242–43. 
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compensation,” the court specifically “emphasize[d] that our decision in this case 

is strictly limited to the context of restoring critically eroded beaches under the 

Beach and Shore Preservation Act.”116 

 Even more indefensible than the trial court’s decision to ignore controlling 

statements of the Riparian Owners’ rights under Florida law is its characterization 

of their claim as “[i]n essence, . . . seek[ing] individual compensation for burdens 

that are shared by the public as a whole.”117  Incredibly, the trial court opined that 

“[t]he pollution of the St. Lucie River . . . does not inflict any special injury on 

plaintiffs; it is an injury that is sustained by the general public.”118  Thus, the trial 

court concluded, “[b]ecause any legal interest in pollution-free water is shared 

equally by all Florida residents, any infringement of that interest is not 

compensable as a taking under the Fifth Amendment.”119 

 The trial court’s holding in this regard is out of step with a common-sense 

understanding of the enhanced value of riparian property to its owners, as reflected 

both in venerable Florida law on the issue of riparian rights and in the specific facts 

of this case.  While it may be true, as the trial court opined, that the “general 

public” has some interest in “the abatement of water pollution” in navigable waters 

                                                 
116 Walton County, 998 So. 2d at 1105 (footnotes omitted). 
117 Mildenberger, 91 Fed. Cl. at 247. 
118 Id. at 246. 
119 Id. 



 

  28 

in which public fishing, bathing, and boating is permitted.120  But this does not 

mean that the general public has the same interest in the abatement of water 

pollution as landowners who live along a navigable waterway. 

 To the contrary, the Florida Supreme Court long ago explained that riparian 

rights are property that may not be taken without just compensation precisely 

because of the special value of riparian property to its owners: 

Riparian rights we think are property, and, being so, the right to take it 
for public use without compensation does not exist.  The fronting of a 
lot upon a navigable stream or bay often constitutes its chief value and 
desirability, whether for residence or business purposes.  The right of 
access to the property over the waters, the unobstructed view of the 
bay, and the enjoyment of the privileges of the waters incident to 
ownership of the bordering land would not, in many cases, be 
exchanged for the price of an inland lot in the same vicinity.  In many 
cases, doubtless, the riparian rights incident to the ownership of the 
land were the principal, if not sole, inducement leading to its purchase 
by one and the reason for the price charged by the seller.121 

 
The court’s observations in Thiesen and reiterated by the court nearly 70 years 

later,122 are certainly borne out in this case, where the Riparian Owners indicated 

that they chose to live along the St. Lucie specifically to enjoy the benefits of 

                                                 
120 Id. 
121 Thiesen, 78 So. at 507. 
122 Belvedere Dev. Corp. v. Dep’t of Transp., Div. of Admin., 476 So. 2d 649, 652, 
(Fla. 1985). 
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fishing, boating, swimming, and viewing wildlife from their homes and yards 

adjacent to the River.123 

 Thus, it is absurd to suggest that the “public as a whole” shares the burden of 

the Corps’ pollution of the St. Lucie to the same extent as the Riparian Owners124 

because, while members of the public may enjoy boating or swimming in the River 

or Estuary for a day or afternoon, they ultimately return to their homes away from 

the water.  But for the Riparian Owners whose homes are adjacent to the water, 

access to the water and to their docks for fishing, boating, and swimming affects 

their daily lives.  The water is essentially part of their land.  And where the water is 

polluted with excess nutrients or with toxic algae blooms, like the St. Lucie, 

adjacent landowners cannot “reasonably use the water” as they are entitled to do 

under any statement of Florida law, whether set forth in Ferry Pass125 or in Walton 

County.126 

                                                 
123 See, e.g., JA 356 ¶ 2 (John Mildenberger and his wife purchased their property 
in 2002 with the expectation that they could the River for boating, swimming, 
fishing, water sports, and wildlife viewing); JA 362–63 ¶ 2 (Beatty purchased and 
built his house on the River in order to fish, boat, and engage in water activities 
from his home). 
124 Mildenberger, 91 Fed. Cl. at 247. 
125 See Ferry Pass, 48 So. at 645 (riparian owners have “the right to a reasonable 
use of the water for domestic purposes,” as well as “the right to have the water kept 
free from pollution”). 
126 See Walton County, 998 So. 2d at 1111 (upland owners have the rights “to 
reasonably use the water” and to a view of the water, among other common-law 
littoral rights). 
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 In fact, the record in this case is replete with evidence that the injury 

suffered by the Riparian Owners is categorically different than any injury that may 

have been suffered by the public as a whole as a result of the Corps’ discharges of 

polluted water into the St. Lucie.  For example, the Riparian Owners have the right 

to keep their boats in the river, moored to docks attached to their land, whereas the 

general public must remove their boats and go home at the end of the day.  And, 

because the Corps’ discharges have degraded the water, many of the Riparian 

Owners here, such as the Harters, the Hendersons, the Guys, the Pearsons, the 

Schmidts, and Robert Paré, can no longer keep their boats in the water or must 

constantly clean the muck off their boats.127 

 Similarly, while the public can simply go away from unpleasant odors and 

dead, or dying, marine animals, the Riparian Owners cannot, and must endure the 

ugly sights and smells day-in and day-out.  Not long ago, thousands of dead foot-

long stingrays drifted and collected in the canal in front of the Beattys’ home.128  

Likewise, the Jordans have noticed many diseased fish in the St. Lucie.129  The 

Mildenbergers witnessed a dead sea turtle and a dead porpoise wash up near their 

home.130  Mr. Cloud testified that when the Corps releases water from Lake 

                                                 
127 JA 352 ¶ 2;  JA 358–59 ¶ 2; JA 378–79 ¶ 2; JA 374 ¶ 2. 
128 JA 362–63 ¶ 2. 
129 JA 348 ¶ 2. 
130 JA 356–57 ¶ 3. 
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Okeechobee, the St. Lucie “looks like foamy and dirty Coca-Cola.”131  The 

Schmidts, Paul Paré, and the Voisinets also notice unsightly colors and green slime 

in the St. Lucie corresponding to the Corps’ discharges.132  Mr. Connell testified 

that the Corps’ discharges “kill” the oysters and fish in his section of the 

St. Lucie.133  And, the Crispin family notices a rotting smell and algae blooms 

when the Corps discharges Lake Okeechobee water into the St. Lucie.134  Mr. 

Wakeman also complains of the “stagnant” odor in the water,135 while Mr. 

Mildenberger says that the “water gives off a strong sewer-like odor . . . .”136  

Other Riparian Owners also testified of seeing the toxic blue-green algal blooms 

covering the River.137  While it is easy enough for the “public as a whole” to avoid 

the noxious odors and ruined view of the St. Lucie simply by staying away from 

the River, not so for the Riparian Owners, who certainly had something completely 

different in mind when they purchased their properties adjacent to the water.138 

                                                 
131 JA 340 ¶ 2. 
132 JA 364 ¶ 2; JA 342 ¶ 2; JA 370–71 ¶ 2. 
133 JA 360 ¶ 2. 
134 JA 344–45 ¶ 2. 
135 JA 376–77 ¶ 2. 
136 JA 356–57 ¶ 3. 
137 JA 368–69 ¶ 2; JA 350–51 ¶ 2; JA 376–77 ¶ 2; JA 370–71 ¶ 2. 
138 There is no reason to believe that a riparian landowner’s “right to the 
unobstructed view of the water,” Walton County, 998 So. 2d at 1111, is diminished 
any less by the sight of rotting fish and animal carcasses and toxic algal blooms 
than by the construction of a bridge, see Lee County v. Kiesel, 705 So. 2d 1013 
(Fla. 2d DCA 1998).  Indeed, at this point, the Riparian Owners might welcome 
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 Finally, the trial court’s error in concluding that riparian owners do not have 

a cognizable property interest in those rights that are shared, to some extent, with 

the general public, such as boating, fishing, and swimming, is also demonstrated 

by Florida cases indicating that government regulation that may be permissible as 

to the public generally may nevertheless constitute a taking as to a riparian owner.  

In Board of Trustees of Internal Improvement Trust Fund v. Medeira Beach 

Nominee, Inc.,139 for instance, the court stated that a police power regulation 

prohibiting swimming, fishing, or boating “may be unchallengeable by the public 

but constitute a taking with respect to a riparian.”140  Based on the weighty 

considerations given to riparian owners, the court held that the accreted land along 

the owners’ property belonged to the owner even though the accretion was the 

result of a lawful exercise of police power.141   

 And in Lake Islands, a case involving a challenge to a Florida administrative 

rule by riparian owners, the Florida Supreme Court struck down as 

unconstitutional the rule that prohibited riparian owners from using their 

motorboats and airboats on the lake during duck hunting season.142  The court held 

                                                                                                                                                             
the construction of a structure to shield their view from the carnage caused by the 
Corps’ discharges. 
139 Bd. of Trs. of Internal Improvement Trust Fund v. Medeira Beach Nominee, 
Inc., 272 So. 2d 209 (Fla. 2d DCA 1973). 
140 Medeira Beach Nominee, 272 So. 2d at 214.   
141 Id. at 211–15. 
142Lake Islands, 407 So. 2d at 193. 
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that, as applied to the public generally, the rule was constitutional, but it was 

unreasonable and arbitrary as applied to riparian owners because it deprived them 

of their rights to reasonable ingress and egress.143 

 In sum, there is no support in the law or in the factual record for the trial 

court’s conclusion that the Riparian Owners’ right to be free from pollution caused 

by the Corps’ discharges is not well-grounded in Florida law because that pollution 

supposedly does not inflict an injury on the Riparian Owners that is not shared 

equally by all Florida residents.  Accordingly, the trial court erred in holding that 

the Riparian Owners had not demonstrated a cognizable property interest sufficient 

to support their taking claim. 

III. The statute of limitations has not run 

The ecological damage caused by the Corps’ discharges of polluted water 

into the St. Lucie has been gradual, sporadic, and (until the massive discharges of 

2003-2005) periodically mitigated by the Corps’ efforts and by natural processes.  

The trial court thus correctly held that the statute of limitations issue in this case is 

governed by the stabilization rule announced by the Supreme Court in United 

States v. Dickinson144 and refined by this Court in more recent cases such as 

                                                 
143 Id.  
144 United States v. Dickinson, 331 U.S. 745 (1947). 
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Applegate,145 Banks,146 and, most recently, Northwest Louisiana Fish and Game 

Commission v. United States.147  But the trial court misapplied that rule of law by 

completely ignoring the undisputed evidence that, although environmental damage 

had been reported as early as the 1950s, much of that damage had been mitigated 

by the Corps—and the Corps had promised even more mitigation—until the 

massive, unprecedented and unforeseen discharges of polluted water in 2003–2005 

dealt a “knock-out blow” to the St. Lucie from which it still has not recovered.148     

As the trial court itself noted, “[a]s recently as 1998, the estuary provided 

habitat for more than 4000 plant and animal species, including manatees, dolphins, 

sea turtles and a wide variety of fish and invertebrates.”149  The Corps’ 2003–2005 

pollution discharges devastated those species—giving rise to this claim well within 

the six-year statute of limitations. 

Because the facts did not support a statute of limitations argument, the 

Government itself did not even raise this jurisdictional issue in its Answer to 

Complaint, nor throughout 15 months of discovery during which 42 depositions 

were taken, nor even when, following the close of discovery, the Government 
                                                 
145 Applegate v. United States, 25 F.3d 1579 (Fed. Cir. 1994), cert. denied, 540 
U.S. 1149 (2004) 
146 Banks v. United States, 314 F.3d 1304, reh’g denied, 2003 U.S. App. LEXIS 
10933 (Fed. Cir. May 16, 2003), cert. denied, 540 U.S. 985 (2003). 
147 Nw. La. Fish & Game Pres. Comm’n v. United States, 446 F.3d 1285 (2006), 
aff’d, 574 F.3d 1386 (Fed. Cir. 2009), cert. denied, 130 S. Ct. 1072 (2010). 
148 JA 274–277; JA 282–83; JA 472. 
149 Mildenberger, 91 Fed. Cl. at 244. 
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moved for summary judgment and dismissal.150  That the Government jumped on 

the statute of limitations bandwagon only after the trial court itself raised the 

issue151 is an excellent indication that the argument lacks merit. 

A.   The trial court correctly held that the stabilization 
doctrine applies 

 
 The trial court correctly determined that the stabilization doctrine, first 

announced by the Supreme Court in United States v. Dickinson,152 is the proper 

rule of law to apply to the gradual and uncertain environmental processes that in 

2003–2005 suddenly morphed into a full-blown environmental catastrophe for the 

St. Lucie estuary.  The trial court “conclude[d] that the stabilization doctrine is 

likewise applicable to plaintiffs’ takings claims in this case,”153 relying on this 

Court’s decision in Northwest Louisiana Fish & Game, in which this Court 

summarized the doctrine applicable to takings resulting from gradual 

physical processes:    

When the damages from a taking only gradually emerge, e.g., as in 
recurrent flooding, a litigant may postpone a suit for a taking until 
“the situation becomes stabilized” and “the consequences of 
inundation have so manifested themselves that a final account may be 
struck.”  Dickinson established the principle that, “when the 
government allows a taking of land to occur by a continuing process 
of physical events, plaintiffs may postpone filing suit until the nature 
and extent of the taking is clear.”  Dickinson discouraged a strict 

                                                 
150 JA 107.   
151 JA 432–33. 
152 United States v. Dickinson, 331 U.S. 745 (1947). 
153 Mildenberger, 91 Fed. Cl. at 236. 
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application of accrual principles in unique cases involving Fifth 
Amendment takings by continuous physical processes.  This court 
followed the Supreme Court’s Dickinson mandate in Applegate, and 
held that the gradual character of the natural erosion process to the 
beach-front properties south of the Cape Canaveral harbor made 
accrual of the landowner’s claim uncertain.   Likewise, in Banks v. 
United States, . . . this court also applied the stabilization doctrine to 
another shoreline erosion case.154   
 

   This Court therefore ruled that a taking based on uncontrolled hydrilla 

growth resulting from Government action was only a speculative threat until the 

damage had actually occurred and could be quantified, at which time suit could 

be brought: 

A possible future taking of property cannot give rise to a present 
action for damages.  Thus, in this case, until the hydrilla had grown, 
and had grown to harmful levels, and the Corps refused to drain the 
lake to alleviate the harm caused by the overgrowth of hydrilla, 
damages were not “present,” i.e. they were still unquantifiable and 
speculative.  Until damages were quantifiable and present, the 
potential harm that could be caused by the hydrilla was only a threat.  
It did not become clear that the gradual process set in motion by the 
Corps had effected a permanent taking until the situation, i.e. the 
overgrowth of hydrilla, “stabilized” in 1997.155 
 

 Applegate v. United States,156 cited by the Northwest Louisiana Fish and 

Game Commission court, was a suit filed in 1992 (some 40 years after erosion 

from the Government’s actions had begun) in which this Court identified the 

difficulties that such gradual takings create, quoting from Dickinson: 
                                                 
154 Nw. La. Fish & Game, 446 F.3d at 1290–91 (citations omitted). 
155 Id. at 1291 (citations omitted). 
156 Applegate v. United States, 25 F.3d 1579 (Fed. Cir. 1994), cert. denied, 540 
U.S. 1149 (2004) 



 

  37 

If suit must be brought, lest [the property owner] jeopardize his rights, 
as soon as his land is invaded, other contingencies would be running 
against him—for instance, the uncertainty of the damage and the risk 
of res judicata against recovering later for damage as yet uncertain.  
The source of the entire claim—the overflow due to rises in the level 
of the river-is not a single event; it is continuous.157 
 

 The Applegate court went on to explain its understanding of the Supreme 

Court’s Dickinson doctrine as allowing the property owner to postpone filing the 

taking case until the effects of the Government’s actions had become stabilized: 

 [T]he Supreme Court clarified:  “The Government . . . left the taking 
to physical events, thereby putting on the owner the onus of 
determining the decisive moment in [an ongoing] process of 
acquisition by the United States when the fact of taking could no 
longer be in controversy.”  Under these circumstances, the Supreme 
Court explained that the claimant can postpone filing a suit “until the 
[continuing taking] situation becomes stabilized.”  In other words, the 
Supreme Court reiterated that the owner may wait until “the 
consequences of inundation have so manifested themselves that a final 
account may be struck.”  Moreover, Dickinson discouraged a strict 
application of accrual principles in unique cases involving Fifth 
Amendment takings by continuous physical processes.158  
 

 In a subsequent decision, Bolling v. United States,159 this Court further 

refined the stabilization doctrine, stating:  “[T]he touchstone for any stabilization 

analysis is determining when the environmental damage has made such substantial 

                                                 
157 Id. at 1582–83 (quoting Dickinson, 331 U.S. at 749). 
158 Id. at 1582 (citations omitted). 
159 Boling v. United States, 220 F.3d 1365 (Fed. Cir. 2000). 
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inroads into the property that the permanent nature of the taking is evident and the 

extent of the damage is foreseeable.”160 

Finally, in Applegate this Court identified a second aspect of uncertainty that 

may postpone the stabilization of cases like this one, holding that the Corps’ 

announcements of possible plans for amelioration of the taking (in that case, 

creation of a sand transfer plant to restore the eroded sand) also postponed accrual 

of the statute of limitations: 

The slow physical process, however, is not the only event inhibiting 
stabilization.  The Corps itself has held forth the promise of a sand 
transfer plant for years.  Authorized in 1962 and proposed again in 
1988, the sand transfer plant would reverse the continuous erosion 
process.  With a sand transfer plant in place, the landowners would 
encounter little, if any, permanent destruction of their 
shoreline property. 

*  *  * 
With plans for a sand transfer plant pending, the landowners had no 
way to determine the extent, if any, of the permanent 
physical occupation. 

*  *  * 
Thus, due to both the very gradual nature of this particular continuous 
physical process and the Corps’ promises to restore the littoral flow of 
sand, this taking situation had not stabilized by 1986—six years 
before the landowners filed suit.  The statute of limitations does not 
bar this action.161 
 

 Similarly, relying on Applegate, in Banks v. United States,162 this Court 

found that Corps efforts and promises to mitigate erosion resulting from a jetty 

                                                 
160 Id. at 1372.  
161 Applegate, 25 F.3d at 1582–83.  
162 Banks v. United States, 314 F.3d 1304, 1309–10, reh’g and reh’g en banc  
denied, 2003 U.S. App. LEXIS 10933 (Fed. Cir.), cert. denied, 540 U.S. 985 
(2003). 
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constructed by the Government in 1903 and improved in 1950 postponed the onset 

of the statute of limitations until the Corps determined that the damage was 

permanent in a 1996 report:     

In Applegate, the mere promises of a sand transfer plant, held out by 
the Corps and repeatedly renewed but never implemented, indicated 
that “the landowners did not know when or if their land would be 
permanently destroyed.”  Here, even greater uncertainty was created 
by the Corps’ mitigation plan.  While the Corps in Applegate made 
promises of a mitigating sand transfer plant, the Corps in this case 
actually performed its mitigation activities for several years before the 
filing of this action.  The record shows that the Corps dumped fine 
sand onto plaintiffs’ properties several times over a twenty-three year 
period beginning in 1970.  When the Corps determined that dumping 
fine sand was not working, it deposited coarse material on the 
shoreline five different times between 1986 and 1993.  The Corps 
tried a different technique in 1995.  The Corps’ mitigation operations 
at St. Joseph appeared to successfully stave off the damaging effects 
of the jetties.  With the mitigation efforts underway, the accrual of 
plaintiffs’ claims remained uncertain until the Corps’ 1996 Report, 
1997 Report, and 1999 Report collectively indicated that erosion was 
permanent and irreversible.  We are satisfied that the plaintiffs met 
their jurisdictional burden before the Court of Federal Claims on the 
basis of the justifiable uncertainty of the permanence of the taking 
caused by the actual mitigation efforts of the Corps.163  
 
B. The trial court committed clear error in holding that these claims 

had stabilized in the 1950s   
 

 Having correctly determined that the stabilization doctrine applies, the trial 

court erred in concluding that this claim is nevertheless barred by the statute of 

limitations.  Because the voluminous record demonstrates that, although Corps 

discharges periodically damaged the St. Lucie’s ecology, since the early 1950s the 
                                                 
163 Id. at 1309–10 (citation omitted). 
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Corps also made numerous efforts and even more promises to mitigate the damage 

to the St. Lucie.  These Corps mitigation efforts combined with the healing power 

of nature itself to ameliorate much of the environmental damage.  But in 2003–

2005 the Corps dumped unprecedented massive quantities of pollutants into the St. 

Lucie, overwhelming its natural processes and dealing the estuary a “knock-out 

blow” from which the River has still not recovered—and may never recover.164  

 The trial court thus erred in holding that this unforeseeable environmental 

damage was outside the statute of limitations, and “that the current environmental 

damage to the river is qualitatively different from the damage that occurred in 

earlier years and did not “peak” until 2004 or 2005 is irrelevant to the applicable 

legal standard for determining whether plaintiffs’ claims are timely.”165   

The complete record before the Court demonstrates that beginning in the 

1950s the Corps:  (1) identified the nascent environmental damage its activities 

were beginning to have on the St. Lucie River; (2) admitted that their actions were 

the source of the damage; and (3) promised to mitigate both existing and future 

environmental degradation.  The trial court ignored the facts that because of the 

Corps’ repeated and long-standing promises and attempts to mitigate, the Riparian 
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Owners were justifiably uncertain about the predictability and permanence of the 

damage caused by the Corps dumping of non-saline water into the estuary.166   

• Although the trial court found that “[a]s early as 1952, however, one local 

newspaper observed that “irreparable damage has been done to the St. Lucie 

River basin by siltation,”167 the court failed to note that the March 8, 1952 

newspaper editorial she quoted began by reporting:   

Army Engineers, who have pledged Martin County that they 
will not release Lake Okeechobee’s muddy deluge into the 
world-famous fishing grounds of the St. Lucie River, “except in 
cases of extreme emergency,” went on record that they will 
carry out that policy in lowering Lake Okeechobee this 
coming summer.168  

 
The report goes on to state that the Corps plans to discharge water to another 

river:  “They [the Corps] plan to use the Caloosahatchee River as the 

‘regulatory discharge’ . . . .”169 

• Although the trial court stated:  “Additionally, in a federal report on the 

St. Lucie Canal issued in 1957, defendant discussed longstanding local 

opposition to precisely the same environmental impacts now alleged by 
                                                 
166 See Banks, 314 F.3d at 1309–10 (“We are satisfied that the plaintiffs met their 
jurisdictional burden before the Court of Federal Claims on the basis of the 
justifiable uncertainty of the permanence of the taking caused by the actual 
mitigation efforts of the Corps.”); see also Applegate, 35 F.3d at 1583 (“[P]recisely 
because of the Government’s promises [to mitigate], the landowners remain 
justifiably uncertain about the permanency of the . . . taking.”). 
167 Mildenberger, 91 Fed. Cl. at 236. 
168 JA 588. 
169 Id. 
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plaintiffs,”170 the court also failed to note that the report dealt primarily with 

sedimentation as an obstacle to boating (and not the other environmental 

concerns raised in this claim) and that the Corps had decided to implement 

Plan B to mitigate this sedimentation problem, describing Plan B as 

involving “[f]our small-craft navigation channels [that] would be excavated 

around the shoal, with connecting lateral channels between the drawspan of 

Palm City Bridge and the east and west channels on both sides of the 

bridge.”171  The report went on to state:  “The improvement would appear to 

be economically justified on the basis of benefits to recreational boating and 

from land enhancement, and this margin of justification would be greatly 

increased if fish and wildlife benefits were added.”172 

• The trial court also completely ignored the testimony of Kevin Henderson, a 

long-term resident of Martin County, who testified that “[a]s long ago as 

1958, the Corps proposed to construct a ‘third outlet south’ for 

Lake Okeechobee waters as an alternative to dumping polluted Lake 

Okeechobee water into the St. Lucie”173 

• Although the trial court quoted “[a] Wall Street Journal editorial published 

in 1970, for example, [that] noted that ‘the once-clear St. Lucie is black with 
                                                 
170 Mildenberger, 91 Fed. Cl. at 236.  
171 JA 575.  
172 JA 585. 
173 JA 274. 
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mud,’”174  the court failed to note that in the same paragraph the editorial 

reported that “[n]ow Corps officials talk of a costly new project—a 10-year 

effort to clean up the river,”175 and on the next page goes on to state that the 

then Chief of Engineers had said, “we of the Corps believe . . . we can plan 

to meet the needs in ways that will result in a balanced and harmonious 

treatment of resources and environment.”176 

• Although the trial court states that “[i]n that same year [1970], an internal 

memorandum prepared by defendant noted that its discharges through the 

St. Lucie Canal ‘erode the canal banks, fill the estuary with shoals, discolor 

the water, deny boating in the estuary, and drive out the fish each time 

regulatory discharges are required from Lake Okeechobee,’”177 the court 

failed to note that the memorandum goes on to state that: 

[t]he Corps should not continue to effect discharges that erode 
the canal banks, fill the estuary with shoals, discolor the water, 
deny boating in the estuary, and drive out the fish each time 
regulatory discharges are required from Lake Okeechobee.  The 
continuation of such a system contributes greatly to the Corps’ 
bad image in the area.”178   

 
And in that memorandum, Col. Fullerton, of the Corps, further identified 

efforts that should be undertaken to mitigate the negative impacts of water 
                                                 
174 Mildenberger, 91 Fed. Cl. at 237. 
175 JA 593.  
176 JA 594.  
177 Mildenberger, 91 Fed. Cl. at 237. 
178 JA 590 ¶ 5. 
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discharges, including adding bank protection to the St. Lucie River and 

dredging spur channels.179  He finally concluded that such efforts “would 

appear to be about the minimum gestures to mitigate for the many years of 

ecological transgressions committed.”180 

• Although the trial court stated:  “As evidenced by the newsletters, news 

articles and other documents submitted by defendant, the Initiative has been 

tirelessly working for almost twenty years to stop defendant’s discharges and 

to restore the environmental health of the St. Lucie River,”181 the court failed 

to note that those same newsletters stated that “[i]n the longer future, we must 

rely on our vigorous cooperation with the District and [t]he Corps . . . . They 

are now in the planning and design phase of a system that will eventually 

return the river to health . . . .”182   The newsletters also noted that the 

environmental problems were attributable in part to “the [Corps’] failure to 

construct the storage reservoir at the junction of C-23/23/25 which was 

originally planned in the 1950’s[;]”183that “[t]he [1998] schedule for 
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improvements in our basin is too lengthy[;]” and that “[w]e request more 

rapid completion.”184 

The trial court is, then, simply wrong in asserting that “[t]he mitigation 

efforts cited by plaintiffs . . . did not commence until the mid-1990s,”185 and the 

court’s conclusion that the statute of limitations had begun to run in the 1950s is 

clear error.   

Finally, the trial court simply ignored the fact that Lake Okeechobee became 

more and more polluted over the years and that the Corps’ massive discharges of 

this highly concentrated pollution in 2003–2005 caused a different kind of 

unmitigated damage that was, until that time, merely a speculative threat:  

“Discharges to the St. Lucie River from S-308 have similarly become more 

polluted, peaking in 2004 and 2005 at levels never before reported.”186    

The trial court thus erred in concluding that “Plaintiffs’ assertion that the 

current environmental damage to the river is qualitatively different from the 

damage that occurred in earlier years and did not ‘peak’ until 2004 or 2005 is 

irrelevant to the applicable legal standard for determining whether plaintiffs’ 

claims are timely.”187  For if this type or quality of damage had not previously 

occurred, the statute of limitations could not have run on the claim: 
                                                 
184 Id. 
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A possible future taking of property cannot give rise to a present 
action for damages.  Thus, in this case, until the hydrilla had grown, 
and had grown to harmful levels, and the Corps refused to drain the 
lake to alleviate the harm caused by the overgrowth of hydrilla, 
damages were not “present,” i.e. they were still unquantifiable and 
speculative.188   
 

IV. The trial court erred in sustaining the Government’s navigational 
servitude defense because the Corps’ discharges of polluted water into 
the St. Lucie were for purposes of flood control, not navigation 
 
Because both the Corps’ discharges of pollution into the St. Lucie River and 

the S-80 floodgates through which those discharges are made lack any navigational 

purpose, the trial court erred in upholding the Government’s navigational servitude 

defense.  In authorizing enlargement of the 23-mile canal that carries the polluted 

water from Lake Okeechobee to the St. Lucie, in 1948 Congress declared that the 

project’s  navigational benefits are relatively small and that the project should be 

considered henceforward as a flood control project instead:     

[N]avigation benefits are relatively small and incidental when 
compared with the primary features of flood protection and water 
control . . . . [T]he comprehensive plan of improvement will serve the 
purposes of flood protection, drainage, and water control to a far 
greater degree than navigation.  Consequently, it is believed that this 
project should be considered henceforth as one for flood control and 
other purposes, and that its further consideration should be under the 
provisions of flood-control law.189   

 
The same congressional report identified the Corps’ objectives as:  
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189 H.R. Doc. No. 643, 80th Cong. 2d Sess. at 2 (1948). 
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[I]mprovement for flood protection, water control, and allied 
purposes.  It provides the protection and control works urgently 
needed to prevent a repetition of recent destructive flooding, as well 
as the related major drainage outlets, control structures, and water 
conservation facilities which are needed to stabilize the present 
agricultural economy of the region and are essential to ultimate 
development.190     

 
And the releases of water associated with locking boats from the Lake to the 

St. Lucie are, according to the Government’s navigational servitude expert, 

“miniscule:”  What I’m saying is, it’s just . . . such a very very small amount [of 

water]; I mean, it’s a minuscule amount in regards to the size of the lake.”191  And 

when asked the purpose of the expansion of the St. Lucie Canal in 1949, he 

testified:  “It was for flood damage reduction.”192  

The trial court thus erred in holding that “the fact that those navigational 

benefits are small or incidental is irrelevant for purposes of determining the 

applicability of the federal navigational servitude,”193 for the Supreme Court has 

held that the commerce clause is not a blanket exception to the just 

compensation clause: 

Although the Government is clearly correct in maintaining that the 
now dredged Kuapa Pond falls within the definition of “navigable 
waters” as this Court has used that term in delimiting the boundaries 
of Congress’ regulatory authority under the Commerce Clause, this 
Court has never held that the navigational servitude creates a blanket 
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exception to the Takings Clause whenever Congress exercises its 
Commerce Clause authority to promote navigation.194 
 

 This case is thus squarely within the rule of United States v. Gerlach Live 

Stock Co.,195 in which the Supreme Court rejected the Government’s argument that 

riparian owners could not recover for the taking of their water rights resulting from 

the operation of Friant Dam because Congress had declared the entire Central 

Valley Project (of which Friant is a part) to be in aid of navigation.  Stating that 

“[t]he Government contends that the overall declaration of purpose is applicable to 

Friant Dam and related irrigation facilities as an integral part of ‘what Congress 

quite properly treated as a unit,’”196 the Supreme Court went on to rule:   

[W]e need not ponder whether, by virtue of a highly fictional 
navigation purpose, the Government could destroy the flow of a 
navigable stream and carry away its waters for sale to private interests 
without compensation to those deprived of them.  We have never held 
that or anything like it . . . .197 

 
The Supreme Court thus rejected the Government’s argument—accepted by 

the trial court here—that “the relevant inquiry is not whether a particular element 

of a public project will further navigation, but whether the entire project is related 

to that purpose”:198    
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Even if we assume, with the Government, that Friant Dam in fact 
bears some relation to control of navigation, we think nevertheless 
that Congress realistically elected to treat it as a reclamation project.  
It was so conceived and authorized by the President and it was so 
represented to Congress.199   

 
As this Court held in Palm Beach Isles v. United States, “[t]he effect of the 

Government’s invocation of the navigational servitude as a defense to a regulatory 

taking, in a case in which it properly applies, is to give the Government a defense 

to the alleged taking,”200 only if the government action that caused the taking was 

for a navigational purpose: 

Thus it is clear that in order to assert a defense under the navigational 
servitude, the Government must show that the regulatory imposition 
was for a purpose related to navigation; absent such a showing, it will 
have failed to “identify background principles . . . that prohibit the 
uses [the landowner] now intends.”201     

 
The Palm Beach Isles Court relied on Supreme Court precedent holding that 

the Government’s purpose must be related to navigation if it is to avoid liability for 

the taking of riparian property: 

The precedents clearly establish that the Government's purpose must 
be related to navigation if it wishes to avoid paying compensation for 
the regulation or control of private property.  In a straightforward 
declaration on this point, the Supreme Court said:  The right of the 
United States in the navigable waters within the several States is, 
however, “limited to the control thereof for purposes of navigation.”  
And while Congress, in the exercise of this power, may adopt, in its 
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judgment, any means having some positive relation to the control of 
navigation and not otherwise inconsistent with the Constitution, it 
may not arbitrarily destroy or impair the rights of riparian owners by 
legislation which has no real or substantial relation to the control of 
navigation or appropriateness to that end.202 

 
 The Palm Beach Isles Court also cited with approval a Third Circuit 

condemnation decision rejecting the Government’s navigational servitude defense 

where the landowner claimed that the Government’s installation of an underwater 

pipeline took riparian rights: 

Within the realm of reason the mere running of a pipeline over the bed 
of a navigable body of water cannot be considered as an aid to 
navigation or bearing some positive relation to the control of 
navigation.  The petition in condemnation did not aver nor was any 
proof offered from which the trial court could find that one of the 
purposes of the pipelines was to facilitate navigation.  Hence, the 
United States failed to meet its burden on this issue, and should, 
therefore, be required to pay Bergen Point just compensation for the 
use of the submerged land and the interference with its access to 
navigable water . . . .203  
 
The trial court’s error in this case also rests in part on its misreading of the 

Coastal Petroleum204 decision, a case in which the Claims Court held that the 

“entire C&SF Project, and the levees surrounding Lake Okeechobee in particular, 

serve a navigational purpose.”205  The trial court reasoned that since the Lake 
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205 Mildenberger, 91 Fed. Cl. at 251 (quoting Coastal Petroleum Co. v. United 
States, 524 F.2d 1206 (Ct. Cl. 1975)). 



 

  51 

Okeechobee and the St. Lucie Canal are part of the C&SF Project, then the 

discharges at issue in this case must also be for a navigational purpose.206  Indeed, 

the trial court went so far as to say that Coastal Petroleum was “dispositive” of the 

claims of the Riparian Owners in this case.207  But the Coastal Petroleum decision 

did not so hold, nor did that case even involve discharge of pollution from 

Lake Okeechobee.  And the facts of this case establish that the Corps’ discharges 

have nothing to do with navigation.  Instead, the releases are purely flood 

control measures.  

Coastal Petroleum involved limestone deposits that the company had 

ownership rights in pursuant to mining leases issued to it by the State of Florida.  

That limestone lay in a navigable stream.  The Corps excavated the limestone 

during the construction of levees, which are part of the navigational waterway.208  

The levees at issue in Coastal Petroleum are at least 23 miles away from the 

St. Lucie and the S-80 floodgates that the Corps opens in order to discharge water 

from Lake Okeechobee into the St. Lucie Canal (C-44).  The S-80 floodgates have 

nothing to do with navigation and everything to do with flood control.  In fact, it is 

                                                 
206 Id. at 250–51. 
207 Id. at 251. 
208 Coastal Petroleum, 524 F.2d at 1209–10. 
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through the locks adjacent to the S-80 floodgates by which boats navigate from 

Lake Okeechobee to the St. Lucie.209   

Finally, even if these releases played a small role in navigation—which they 

do not—and if the mere fact that the Government built a structure in aid of 

navigation serves as an absolute defense to a riparian claim, the plaintiffs in 

Applegate (construction of a waterway), Banks (construction of a jetty) and 

Gerlach (construction of a massive project of dams, canals and reservoirs) could 

not have prevailed.210  The nexus between navigation and the taking must be 

something more—a nexus that is lacking in this case. 

Because the Corps’ S-80 discharges of polluted water into the St. Lucie—

flooding the river and estuary and destroying private riparian rights—serve no 

navigation purpose, the navigational servitude does not shield the Corps from 

takings liability.211  Put simply, the navigational servitude protects the Government 

from takings liability for actions in support of navigation; it is not a blanket 

authorization to pollute and flood private water rights (such as those in the St. 

Lucie River) with impunity.  Thus, the navigation servitude defense (an affirmative 

                                                 
209 JA 448–50 ¶¶ 26, 29. 
210 Applegate v. United States, 25 F.3d 1579 (Fed. Cir. 1994), cert. denied, 540 
U.S. 1149 (2004); Banks v. United States, 314 F.3d 1304, reh’g denied, 2003 U.S. 
App. LEXIS 10933 (Fed. Cir. May 16, 2003), cert. denied, 540 U.S. 985 (2003); 
Gerlach Live Stock Co. v. United States, 339 U.S. 725 (1950). 
211 See JA 430–31. 
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defense on which the Government has the burden of proof)212 fails in this case 

because the Corps’ discharges to the St. Lucie are not navigation-related, but are 

made instead for flood control and water supply.213  This Court should reverse the 

trial court’s decision holding otherwise. 

CONCLUSION  

 For all of these reasons, the Riparian Owners ask this Court to reverse the 

trial court’s decision, to hold that the Riparian Owners possess constitutionally 

protected property rights, and to find that their claims are not barred by the statute 

of limitations or by the navigational servitude defense. 

Respectfully submitted, 

      _________________________ 
       Nancie G. Marzulla* 
       Roger J. Marzulla 
       MARZULLA LAW, LLC 
       1150 Connecticut Avenue NW 
       Suite 1050 
       Washington, DC  20036 
       202-822-6760 (telephone) 
       202-882-6774 (facsimile) 
        
       Attorneys for Appellants 
 
Dated:  April 20, 2010 

*Lead counsel

                                                 
212 Palm Beach Isles, 208 F.3d at 1385.   
213 JA 294–95 ¶ 9. 
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